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In Ibe Court of Appeals of the District of Columbia. 


No. 2399. 

United States of America, to the Use of the District of 
Columbia, a Municipal Corporation, Appellant, 

vs. 

Sampson P. Bayly, Jr., et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 53848. 

United States of America, to the Use of the District of 
Columbia, a Municipal Corporation, Plaintiff, 

vs. 

Sampson P. Bayly, Jr., and Fidelity and Deposit Company of 
Maryland, a Corporation of Maryland, of Baltimore City, Mary¬ 
land, Defendants. 

United States of America, 

District of Columbia, 88: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 10, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53848. 

United States of America, to the Use of the District of 
Columbia, a Municipal Corporation, Plaintiff, 

vs. 

Sampson P. Bayly, Jr., and Fidelity and Deposit Company of 
Maryland, a Corporation of Maryland, of Baltimore City, Mary¬ 
land, —. 

1. The plaintiff, the United States of America, sues the defend¬ 
ants, Sampson P. Bayly, Jr., and the Fidelity and Deposit Company, 
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of Maryland, a Corporation of Maryland, of Baltimore City, Mary¬ 
land, doing business in the District of Columbia, for that heretofore 
to wit, the District of Columbia, a municipal corporation, created by 
an Act of Congress, of the first part, and the defendant, Sampson P. 
Bayly, Jr., of the second part, entered into a certain contract on to 
wit, the twentv-ninth day of June, 1905. 

‘To collect ashes from all private residences, boarding houses and 
lodging houses with not to exceed twenty-five (25) rooms, and 
apartment houses containing not to exceed four families, and such 
other like places as may be designated by the Commissioners of the 
District of Columbia, within the existing fire limits of the District 
of Columbia, weekly from April 16th to October 31st, inclusive, 
and bi-weekly from November 1st to April 15th, inclusive, and the 
remainder of the city of Washington and its suburban sections, as 
said suburban sections may from time to time be designated by the 
Commissioners of the District of Columbia, weekly during the entire 
year; and to dispose of all ashes, collected and of all other ashes 
brought to the place or places of reception and there offered 
2 for that purpose by private or other vehicles, authorized by 
the street cleaning department to collect and present ashes 
for disposal; for a period of two (2) years, beginning August 1st, 
1905, for the price of fifty-four thousand dollars ($54,000.00), per 
annum, subject to annual appropriation bv Congress, the party of 
the first part to have the privilege of renewing this contract for a 
period of one (1) year, two years (2), or two (2) years and eleven 
(11) months, at the option of the said party of the first part; pay¬ 
ments for the renewal j>eriod to be at the same rate per annum 
provided for in this contract.” 

And for that whereas it was stipulated and agreed in said contract 
that, 

51. “Failure by the contractor, or by his sureties, to commence 
work promptly at the time specified in his contract or contracts or 
to prosecute such work thereafter to the satisfaction of the Commis¬ 
sioners of the District of Columbia; or any attempt to transfer or 
assign his contract, or any interest in said contract, will be author¬ 
ity for said Commissioners, on thirty-six (36) hours’ notice in writ¬ 
ing to annul any and all contracts affected by such default or at¬ 
tempted transfer, or, at the election of said Commissioners, to sus¬ 
pend such contractor, or such sureties, if such sureties have made 
default in carrying out the contract, from the work; to enter upon 
said work with their own or the contractor’s forces and equipment, 
with such force and such means as may, be necessary without pro¬ 
cess, license so to do being hereby given and all damages arising 
therefrom or claimed by the contractor or contractors, and his or 
their surety or sureties, are hereby forever released and discharged; 
or to employ some other party or parties to perform such work 
during the remainder of the period covered by such contract or 
contracts, and to apply any money due such contractor, or to such 
sureties, at the date of the annulment or suspension of any and all 
money which would become due to such contractor, or to such 
surety, if he were to perform such work, to the cost of the work 
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under such contract or contracts, or personally directed work, re¬ 
quired to be done after such annulment or suspension. Any excess 
of such cost over and above the amount so retained or so paid will 
be charged against the contractor and his sureties, who will jointly 
and severally be held liable therefore/' 

And for that the defendant, Sampson P. Bayly, jr. as principal, 
and the defendant, the Fidelity and Deposit Co., of Maryland, a 
corporation of Maryland, of Baltimore City, Maryland, as 

3 surety, on to wit, the twenty-ninth day of June 1905, by their 
certain writing obligatory, sealed with their seals and now 

shown to the court here, the date whereof is the day and year afore¬ 
said, acknowledged themselves indebted and held and firmly bound 
unto the plaintiff in the sum of fifty four thousand dollars, ($54,- 
000.00), to be paid to the plaintiff, which said writing obligatory 
was attached to and referred to the said above mentioned contract 
in and by the following recital, to wit: 

Whereas the above bounden Sampson P. Bayly, jr., by instru¬ 
ment in writing under his hand and seal bearing even date with 
these presents has contracted with the District of Columbia to fur¬ 
nish all necessary labor and materials, except as therein otherwise 
provided, and in good, firm and substantial manner, in strict ac¬ 
cordance with the terms, conditions and provisions of the foregoing 
contract, and execute the work of collecting and disposing of ashes 
within the existing fire limits of the District of Columbia, and the 
remainder of the City of Washington and its suburbs an- sections, 
as said sections may, from time to time be designated by the Com¬ 
missioners of the District of Columbia, for a period of two (2) years, 
beginning August 1st, 1905, as more fully set forth in the afore¬ 
going contract, and on the conditions and for the consideration in 
the aforegoing contract, mentioned and contained, or referred to 
therein; and which said writing obligatory was also subject to a 
certain condition thereunder, written to the effect that if the said 
Sampson P. Bayly, jr., shall strictly and faithfully perform, to the 
satisfaction and acceptance of the Commissioners of the Dis- 

4 trict of Columbia the work to be done by him in accordance 
with the stipulations of said contract, and shall save harm- 

lass from and indemnify the District of Columbia from any and 
all claims, suits, costs, charges, counsel fees and judgments for dam¬ 
ages, to which said District may be subjected on account of any 
accidents to persons, property, or premises, after the commencement 
of the work, mid prior to its completion and acceptance, and pay 
the same and will promptly make payment to all persons supplying 
him with labor and materials in the performance of the work pro¬ 
vided for in said contract, and will in every respect, fully comply 
with the provisions and requirements of said contract, then this 
obligation to be void; otherwise to remain in full force and virtue. 

And for that on to wit the thirtieth day of April, 1907, the Com¬ 
missioners of the District of Columbia, exercised the privilege of 
renewing said contract and did renew the same for a period from 
August 1st, 1907, to June 30, 1910, pursuant to the provisions of 
said contract, of which the defendants each had due notice. And 
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although the said District of Columbia hath always from the time 
of making said contracts, hitherto, well and truly performed, ful¬ 
filled and kept all things therein mentioned and contained on the 
part of the said District of Columbia to be performed, fulfilled, and 
kept according to the tenor and effect, true intent and meaning of 
said contract, but the said defendant, Sampson P. Bayly, jr., and the 
said defendant corporation, surety on said bond, although requested 
to do so, wholly refused and neglected to perform any of 

5 the said work in the said contract mentioned for any part 
of the said period between August 1st, 1907 and June 30, 

both inclusive, and the said defendant Sampson P. Bavly, jr., and 
the defendant the Fidelity and Deposit Company of Maryland, a 
corporation of Maryland, of Baltimore City, Maryland, contrary to 
the form and effect of the said writing obligatory’, neglected and 
refused to perform the said work to be done under the said contract 
and wholly neglected and refused to fully comply with the pro¬ 
visions and requirements of said contract in accordance with the 
stipulations thereof, and to save harmless and indemnify the said 
District of Columbia according to the condition of the said bond 
for the said period between the first day of August, 1907 and the 
thirtieth day of June, 1910, both inclusive, whereby the said Dis¬ 
trict of Columbia was required to and did pay out and expend in 
having the said work performed as required by the said contract, 
a large sum of money, to wit $40,218.44 in excess of the said con¬ 
tract price. 

And so the plaintiff in fact says that the said defendants have not 
nor have either of them kept the said covenants made by the said 
Sampson P. Bayly, jr., with the said District of Columbia in the 
said contract contained, but have broken the same and have hitherto 
wholly refused and neglected to keep the said covenants. By reason 
of which said breaches the said writing obligatory became forfeited, 
and thereby an action hath accrued to the said plaintiff to demand 
and have of and from the said defendants the sum of fifty four 
thousand dollars ($54,000.) the penalty of said bond. Yet the said 
defendants, although often requested so to do, have not. nor have 
either of them as yet paid the said sum of fifty four thousand 

6 dollars ($54,000.) above demanded, or any part thereof, but 
have hitherto wholly neglected and refused, and still neglect 

and refuse so to do to the damage of the plaintiff in the sum of 
forty thousand, two hundred and eighteen dollars and forty-four 
cents ($40,218.44), and therefore the plaintiff brings this suit in 
this behalf for the use of the said District of Columbia. And the 
plaintiff claims $40,218.44 with interest thereon from the 1st day 
of November, 1907. 

2. The plaintiff sues the defendants, for other money owing the 
plaintiff by the defendants for that the said defendants *on the 29th 
day of June, 1905, by their certain writing obligatory sealed with 
their seals and now shown to the court here, acknowledged them¬ 
selves, as principal and surety respectively, to be held and firmly 
bound to the United States of America in the sum of fifty four 
thousand dollars ($54,000.), to be paid to the said United States of 
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America, which said wTiting obligatory was made with a certain 
condition thereunder written, to wit: 

“Whereas, the above bounden Sampson P. Bayly, jr., by an instru¬ 
ment in writing under his hand and seal bearing even date with 
these presents has contracted with the District of Columbia, to fur¬ 
nish all necessary labor and materials, except as therein otherwise 
provided, and in a good, firm and substantial manner, in strict 
accordance with the terms, conditions and provisions of the fore¬ 
going contract, execute the work of collecting and disposing of ashes 
within the existing fire limits of the District of Columbia, and the 
remainder of the city of Washington and its suburban sections, as 
said sections may from time to time he designated by the Commis¬ 
sioners of the District of Columbia, for a period of two (2) years, 
l>eginning August 1, 1905, as more fully set forth in the fore¬ 
going contract and on the conditions and for the consideration in 
the foregoing contract, mentioned and contained, or referred to 
therein. ” 

7 And further the said bond provided: 

“Now therefore, the conditions of the foregoing obligation 
are such, that if the said Sampson P. Bayly jr., shall strictly per¬ 
form to the satisfaction and acceptance of the Commissioners of the 
District of Columbia, the work to he done by him in accordance 
with the stipulations of said contract, * * * and will in every 

respect fully comply with the provisions and requirements of said 
contract, then this obligation to be void; otherwise to remain in full 
force and virtue.” 

and if the above bounden defendants did well and truly observe all 
and singular the covenants, which on the part of the said defend¬ 
ants were or ought to be observed in a certain indenture bearing 
even date with the said writing obligatory and made between the 
said plaintiff on the one hand, and the said Sampson P. Bayly, jr., 
on the other part, according to the true intent and meaning of the 
said indenture, then the said obligation to be void and of no effect; 
and the said plaintiff further says that by the said indenture in the 
condition of the said writing obligator} 7 mentioned, which the plain¬ 
tiff now brings into court, the said Sampson P. Bayly, jr., did con¬ 
tract to remove ashes from,— 

“all private residences, boarding houses and lodging houses with not 
to exceed twenty-five (25) rooms, and apartment houses containing 
not to exceed four families, and such other like places as may be 
designated by the Commissioners of the District of Columbia, within 
the existing fire limits of the District of Columbia.” 

And it was further agreed in and by said contract that the said 
Sampson P. Bayly, jr., was to,— 

“to collect ashes * * * for a period of two (2) years, beginning 

August 1, 1905, for the price of fifty-four thousand dollars ($54,- 
000.) per annum, subject to annual appropriations by Congress, the 
party of the first part to have the privilege of renewing this contract 
for a period of one (1) year, two (2) years, or two (2) years and 
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eleven (11) months, at the option of the said party of the 

8 first part; payment for the renewed period to be at the same 
rate per annum provided for in this contract.” 

It was further provided in and by the said contract,— 

“51. Failure bv the contractor, or his sureties to commence work 
promptly at the time specified in his contract or contracts, or to 
prosecute such work thereafter to the satisfaction of the Commis-* 
sioners of the District of Columbia; or any attempt to transfer or 
assign his contract, or any interest in said contract, will he authority 
for said Commissioners, on thirty-six (36) hours’ notice in writing r 
to annul any and all contracts affected by such defaults or attempted 
transfer, or. at the election of the said Commissioners, to suspend 
such contractor, or such sureties, if such sureties have made default 
in carrying out the contract, from the work; to enter upon the said 
work with their own or the contractor’s forces and equipment, with 
such force and such means as may lx? necessary without process, 
license to do so being hereby given, and all damages arising there¬ 
from or claimed bv the contractor or contractors, and his or their 
surety or sureties, are hereby forever released and discharged; or to 
employ some other party or parties to perform such work during 
the remainder of the period covered by such contract or contracts, 
and to apply any money due such contractor, or to such sureties, 
at the date of the annulment or suspension, and anv and all money 
which would become due to such contractor, or to such surety, if, 
he were to perform such work, to the cost of such work under such 
contract or contracts, or personally directed work required to be 
done after such annulment or suspension. Any excess of such cost 
over and above the amount so retained or so paid will be charged 
against the contractor and his sureties, who will jointly and severally 
be liable therefor.” 

and whereas the said plaintiff, through its proper officers, on April 
30, 1907, exercised the right and option, al>ove recited, given it in 
and by the said indenture, of continuing the said contract for the 
removal of ashes for a further period of two years and eleven months 
from June 30, 1907, and dulv notified the said Bavly that he would 
be required to carry on the said contract for the said further period 
of two years and eleven months pursuant to the terms of the 

9 said indenture, but the said Bavly refused to perform the said 
contract for the said further period of two years and eleven 

months; and the said plaintiff, through its proper officers, notified 
the defendant, the said Fidelity and Deposit Company of Maryland, 
that the said Bavly had refused to perform for the said further 
period, and the said Company wits called upon to perform on its 
part the said contract for the removal of ashes for the said further 
period, but the said Company also refused to perform the said con¬ 
tract for the said further period; whereby the said plaintiff was 
compelled to perform the said work of removing ashes, as contem¬ 
plated by the said contract, and did so perform the said work be¬ 
tween the first day of November, 1907, and the 6th day of February, 
1908, at a cost of twenty-five thousand seven hundred and forty-nine 
84/100 dollars ($25,749.84); and between the 7th day of February, 
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1908 and the 30th day of June 1910, after duly advertising for 
bids, did let the work to the lowest responsible bidder therefor, the 
Pollock Drayage & Storage Company, and did pay to the said Com¬ 
pany for the performance of the said work the following sums: 


March 1, for 23 days in February. $4,365.00 

April 1, 2 years at>66,044.40.... 132,088.80 

March 1 to June 1, 1910, four months. 22,014.80 


$158,468.60 

amounting to the sum of one hundred fifty-eight thousand four 
hundred sixty-eight 60/100 dollars ($158,468.60) ; the aggregate 
of the said amount being $40,218.44 in excess of what the said work 
would have cost for the said period of 2 years and 11 months had 
the said Bayly, or the said Fidelity and Deposit Company in his 
place, performed the said work for the said period at the 
10 price named in the said contract for the removal of ashes as 
specified therein. 

By reason of which said breaches the said writing obligatory be¬ 
came forfeited and thereby an action hath accrued to the said plain¬ 
tiff to demand and have of the said defendants the sum of forty 
thousand two hundred eighteen 44/100 dollars ($40,218.44). 

And the plaintiff claims the sum of forty thousand two hundred 
eighteen 44/100 dollars ($40,218.44), with interest at six per cent 
on eleven thousand three hundred eighteen 81/100 dollars ($11,- 
318.81) from the 6th day of February, 1908; six per cent on seven 
hundred ninety-six 04/100 dollars ($796.04) from the 1st of March, 
1908; and six per cent on each of twenty-eight payments of one 
thousand three 70/100 dollars ($1003.70) each, made respectively 
on the first day of each month beginning April 1, 1908 and con¬ 
tinuing for twenty-eight (28) months consecutively up to and in¬ 
cluding July 1, 1910, from the first day respectively of each of said 
months, besides costs. 

E. H. THOMAS, 

A ttfy for Pltf. 

(F. H. S.) 


Demurrer. 

Filed September 26, 1911. 

******* 

Now comes the defendant, the Fidelity & Deposit Company 
11 of Maryland, by its counsel, Douglas, Baker, Ruffin & Obear, 
and says that the declaration in the above entitled case, and 
each and every count thereof, is bad in substance. 

%j 7 

DOUGLAS, BAKER, RUFFIN & OBEAR, 

Attorney a for Defendant Fidelity tie 

Deposit Company of Maryland . 
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Note.— Among the matters of law to be argued on demurrer, is 
the following: 

That the defendant, the Fidelity & Deposit Company of Mary¬ 
land, has fully performed all the terms, covenants and conditions 
of the bond declared upon. 

To Edward II. Thomas, Attorney for Plaintiff: 

Take notice that the aforegoing will be for hearing on the 6th 
day of October, 1911. 

DOUGLAS, BAKER, RUFFIN & OBEAR, 

Attorneys for Defendant Fidelity & 
Deposit Company of Maryland. 

Sendee acknowledged this 26th day of September, A. D. 1911. 

EDWARD H. THOMAS. 


12 Supreme Court of the District of Columbia. 

Friday, December 15, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Upon hearing the demurrer of defendant Fidelity and Deposit 
Company of Maryland, to the plaintiff’s declaration, it is considered 
that said demurrer be, and the same is hereby sustained. 


Supreme Court of the District of Columbia. 

Wednesday, January 3 d, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

It appearing that the demurrer of the defendant Fidelity and 
Deposit Company of Maryland to the plaintiff’s declaration was 
sustained on the 15th day of December, 1911, and the said plaintiff 
by its Attorney Mr. F. H. Stephens now in open court, says it does 
not care to amend said declaration, but will stand upon the same as 
originally filed. 

Therefore it is considered that the plaintiff herein take nothing 
by its suit, and that the defendants herein go thereof without 
13 day and recover against the plaintiff the costs of their de¬ 
fense to be taxed by the Clerk and have execution thereof. 
From the foregoing the plaintiff by its said attorney in open court 
notes an api>eal to the Court of Appeals of the District of Columbia. 
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Assignment of Errors. 

Filed January 8, 1912. 

******* 

Now comes the plaintiff by its attorney and assigns error in enter¬ 
ing up judgment for the defendant in the above entitled cause for 
that,— 

The Court erred in sustaining the demurrer of the defendant, 
The Fidelity and Deposit Company of Maryland, and in ruling that 
the plaintiff was not entitled to recover against defendant upon its 
declaration filed herein, and for error in entering judgment ac¬ 
cordingly. E. H. THOMAS, 

Attorney for Plaintiff. 

F. H. S. 


Directions to Clerk for Preparation of Transcnpt of Record. 

Filed January 8, 1912. 

******* 


The Clerk of said Court will please prepare a transcript of record 
for the court of appeals, in this case, consisting of 1. The 
14 Declaration. 2. The Demurrer. 3. The judgment and the 
appeal therefrom. 4. This designation. 5. The assignment 
of errors. E. H. THOMAS, 

Attorney for Pltf. 

F. H. S. 


15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 53848 at Law, wherein 
United States of America, to the use of the District of Columbia, a 
municipal corporation, is Plaintiff and Sampson P. Bayly, Jr., and 
Fidelity and Deposit Company, of Maryland, a corporation of Mary¬ 
land, of Baltimore City, Maryland, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of February, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2399. United States of America, to the use of the District of Colum¬ 
bia, a municipal corporation, appellant, vs. Sampson P. Bayly, Jr., 
et al. Court of Appeals, District of Columbia. Filed Feb. 29, 1912! 
Henry W. Hodges, clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals, Districtof Columbia 

APRIL TERM, 1912. 

No. 2399. 

UNITED STATES OF AMERICA, TO THE USE OF THE 
DISTRICT OF COLUMBIA, A MUNICIPAL CORPORATION, 
APPELLANT, 

V8. 

SAMPSON P. BAYLY, JR., AND FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, A CORPORATION OF MARY¬ 
LAND, OF BALTIMORE CITY, MARYLAND. 


FILED APRIL lO, 1912. 


Court of Appeals, District of Columbia, April Term, 1912. 

No. 2399. 

United States of America, to the Use of Tiie District of Co¬ 
lumbia, Appellant, 

v. 

Sampson P. Bayly, Jr., and Fidelity and Deposit Company of 
Maryland, a Corporation of Maryland, of Baltimore City, Mary¬ 
land. 

Stipulation. 

It is agreed by and between the appellant and the appellee, in the 
above entitled cause, through their respective counsel herein, that the 
contract and bond sued upon shall be printed as a supplemental 

1—2399 
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record in this cause, and considered by the court as a part of the 
record. 

E. II. THOMAS, 

F. IT. S., 

Attorney for Appellant, 
DOUGLAS, BAKER, RUFFIN & 
OBEAR, 

Attorneys for Appellee, Fidelity 
A' Deposit Company of Maryland. 


C. 0. 248.238-10. 


J.—L. 

Commissioners of the District of Columbia, 

Executive Department. 

Washington, April 30, 1907. 

Ordered, That the contract with Sampson P. Baylv, Jr., dated 
June 29, 1905, and numbered 3577. for the collection and disposal 
of ashes from private residences, apartment houses, boarding houses 
and lodging houses in the city of Washington and its suburban sec¬ 
tions, is hereby renewed for the period from August 1, 1907, to 
June 30, 1910. pursuant to the following clause in said contract: 

“the party of the first part to have the privilege of renewing this 
contract for a period of one (1) year, two (2) years, or two (2) 
years and eleven (11) months, at the option of the said party of the 
first part; payment for the renewal period to he at the same rate per 
annum provided for in this contract.” 

Official copy furnished. 

By order: 

(Signed) WILLIAM TINDALL, Secretary. 

Copy. 


No. 3577. 

Correct as to form. 

(Signed) A. B. D., 

Corporation Counsel, D. C. 

Correct as to clause regarding payments. 

(Signed) J. R. GARRISON, 

Auditor, D. C. 

This contract, made and concluded this 29th day of June in the 
year of our Lord, one thousand nine hundred and five, by and 
between the District of Columbia, of the first part, and Sampson 
P. Bayly, Jr., of the city of Washington, District of Columbia, of 
the second part. 

Witnesseth; That the said party of the second part, for himself, 
his executors and administrators, has agreed and by these presents 
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does agree, with the said party of the first part, for the consideration 
hereinafter mentioned and contained, and under the penalty ex¬ 
pressed in a bond bearing even date with these presents,and hereunto 
annexed, to furnish all necessary labor and material, except as other¬ 
wise herein provided, and in a good, firm and substantial manner, 
in strict accordance with the specifications and general stipulations 
hereunto attached and made a part of this contract, execute the fol¬ 
lowing described work, to wit: 

To collect ashes from all private residences, boarding houses and 
lodging houses with not to exceed twenty-five (25) rooms, and apart¬ 
ment houses containing not to exceed four (4) families, and such 
other like places as may be designated by the Commissioners of the 
District of Columbia, within the existing fire limits of the District 
of Columbia, weekly from April lfith to October 31st, inclusive, and 
bi-weekly, from November 1st to April 15th, inclusive, and the 
remainder of the city of Washington and its suburban sections, as 
said suburban sections may from time to time be designated by the 
Commissioners of the District of Columbia, weekly during the en¬ 
tire year; and to dispose of all ashes collected and of all other ashes 
brought to the place or places of reception and there offered for that 
purpose by private or other vehicles authorized by the Street Clean¬ 
ing Department to collect and present ashes for disposal; for a 
period of two (2) years, beginning August 1, 1905, for the price 
of fifty-four thousand ($54,000) dollars per annum, subject to an¬ 
nual appropriations bv Congress, the party of the first part to have 
the privilege of renewing this contract for a period of one (1) year, 
two (2) years, or two (2) years and eleven (11) months, at the 
option of the said party of the first part; payment for the renewal 
period to be at the same rate per annum provided for in this con¬ 
tract. 

And the party of the first part agrees to allow the party of the 
second part to deposit ashes on the public dumps from time to time 
under the supervision of the Street Cleaning Department, subject 
to the conditions and limitations imposed upon the said Street Clean¬ 
ing Department by the owners of the property upon which said 
dumps are located; and to receive, subject to the aforesaid condi¬ 
tions and limitations, on such of said dumps as may be designated 
for the purpose by the Superintendent of Street Cleaning all other 
ashes taken there by private or other vehicles authorized by the 
Street Cleaning Department to collect and present ashes for disposal; 
and the said party of the first part hereby designates the following 
named dumps to be so used by the party of the second part, to wit: 

Connecticut avenue extended; 26th and B streets N. W.; 12th and 
N streets N. E.; Bennings; 10th and P streets S. E.; 1st and O streets 
S. E.; but the party of the first part does not guarantee to the party 
of the second part the continued use of the said dumps or any of 
them. In the event, however, that any of the aforesaid dumps are 
closed the party of the first part will open up a corresponding num¬ 
ber of new dumps, providing property conveniently located and 
suitable for the purposes for which the Street Cleaning Department 
desires to use it is offered to the said party of the first part and not 
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otherwise; but the said party of the first part will incur no expense 
whatever for the use of said property so offered, other than the 
salary of a dumpman therefor. 

It is further agreed that the party of the second part shall receive 
payment for the performance of the aforesaid sendee by checks of 
the Disbursing Officer of the District of Columbia, as provided by 
paragraph forty-six (46) of the specifications hereto attached. 

In witness whereof, the undersigned, Ilenry B. F. Macfarland, 
Henry L. West, and John Biddle, Commissioners of the District of 
Columbia, appointed under the act of Congress entitled “An act 
providing a permanent form of government for the District of Co¬ 
lumbia,” approved June 11, 1878. have hereunto set their hands, 
and caused the seal of the District of Columbia to he hereto affixed, 
and the said party of the second part has hereto set his hand and 
seal the dav and vear first hereinbefore written. 

(Signed) * HENRY B. F. MACFARLAND, 

(Signed) HENRY L. WEST, 

(Signed) JOHN BIDDLE, 

Commissioners of the District of Columbia. 

Attest as to Comnfrs. 

(Signed) WM. F. MEYERS. [seal.| 

(Signed) SAMPSON P. BAYLY, Jr. [l. s.] 

Signed and sealed in the presence of— 

(Signed) CIIAS. C. BROWN. 

(Signed) GEO. W. MERCER. 


Washington, D. C., April 13, 1905. 

Dear Sir: The following changes, if not already incorporated 
in the copy of the refuse specifications now in your hands, should 
be made. 

Page 1. Line 1. Insert “28th” l>efore the word “day,” as the time 
of receiving the proposals. 

Line 7. $3,000 deposit only will be required from each bidder, 
who may then bid on one or as many proposals as he pleases. 

Page 4. Line 5. The “t” in the word “thereby” beginning this 
line should be stricken out, making the word read “hereby.” 

Page 9. Line 17. The first line of Alternate A should read 
“August 1, 1905, to July 1, 1907,” and not “1906,” as is now the 
case. 

In the second line of Alternate C insert “cents,” before the paren¬ 
thesis enclosing the dollar mark. 

Page 16. First line of section 47 insert the word “annual” between 
“estimated” and “amount.” 

Fourth line of section 56 strike out the words “will be permitted” 
and substitute “hereby agrees.” 

On this page also should be an “addendum to specifications, sec¬ 
tion 47,” which if not on your copy of the specifications, kindly so 
inform me. 

(Signed) HARRISON STIDHAM, 

Superintendent. 
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General Instructions to Bidders. 

Bidders are cautioned to consider carefully these instructions 
and the accompanying specifications, and to till out the blank forms 
for proposals strictly in accordance therewith. The said instructions 
and specifications are to be made a part of each and all contracts 
hereby entered into, and the requirements outlined will be enforced 
in every respect. 

Separate Bids on Collection and Disposal. 

A. Bids must be written in ink on blanks furnished bv the Com- 

%/ 

missioners of the District of Columbia, and must state, in words and 
in figures, the total amount per annum for which it is proposed to 
do the work specified in the proposal. Each bidder may bid on any 
or all of the following proposals; Provided, that separate bids will 
be required on all proposals for the collection of each of the follow¬ 
ing classes of material, i. e., garbage, dead animals and miscellane¬ 
ous refuse, and separate bids for the disposal of each of these classes. 
The Commissioners reserve the right to perform the collection of 
said classes of material, and the collection and disposal of ashes, 
under their own immediate direction without contract, and each 
bid for disposal must be based on this possibility. But in no event 
will a contract for the collection of any one class of material be 
awarded to one bidder where the contract for the disposal of said 
material is awarded to another and different bidder, unless the hist 
named bidder signifies in writing with his proposal for disposal, his 
consent to such separate award of the contract for collection; Pro¬ 
vided, however, that this clause in no way affects the right of the 
Commissioners to perform, under their own immediate direction, 
without contract, the work of collection of garbage, dead animals 
and miscellaneous refuse, and the collection and disposal of ashes, 
if the said Commissioners so elect. 

Deposit to Accompany Bid. 

B. A receipt for three thousand dollars ($3,000) from the Col¬ 
lector of Taxes of the District of Columbia, or a certified check for 
said amount on some reliable bank, must accompany each bid. 
The deposits of unsuccessful bidders will be returned to them as 
soon as possible after the award of the contract or contracts. The 
deposit or deposits of the successful bidder or bidders will be re¬ 
turned to him (or them) when the contract or contracts have been 
properly executed; but if any such bidder or bidders fail, after five 
days’ notice from said Commissioners, to execute such contract or 
contracts, then the amount of such deposit is hereby fixed as rea¬ 
sonable compensation due by said contractor or contractors to the 
District of Columbia for his (or their) said failure after said notice 
to execute said contract or contracts within said time, which is of 
the essence of this stipulation; and the whole amount of the said 
deposit, without deduction, as liquidated damages, and not as pen- 


6 


alty, shall thereby Income the property of the District of Columbia. 
Any notice required under this section, or under any section of the 
accompanying specifications, will be deemed to have been given 
upon the deposit in the Post Office at Washington, 1). C., of a letter 
making the necessary demand, and addressed to the bidder at the 
address specified in his bid. 

Description of the Scheme of Disposal. 

C. Each bidder must submit with his bid a full description of the 
scheme of disposal which he proposes to establish and maintain, 
marked so as to correspond with the proposal which it is intended 
to accompany, and including such plans, specifications, and other 
information as mav l>e necessary to enable said Commissioners to 
determine the feasibility thereof. The description of the scheme 
of disposal must l>e signed by the bidder or bidders, and such sig¬ 
natures must correspond with those affixed to the proposal. 

With each description of the scheme of disposal must be stated 
also the city or cities where said scheme of disposal is now, or has at 
any time been, in operation, or where it is about to be installed, the 
patent or patents under which the operations of said scheme are 
being prosecuted, and the length of time since said scheme was first 
put into successful service. 

Proposed Location of Plants, Maximum Capacity, and Proposed 

Equipment. 

D. A ceompanying the description of each scheme of disposal 
must l>e a statement of the site or sites where it is proposed to locate 
the plant or plants to be used in said scheme, the point or points 
where it is proposed to take the material from the collection vehi¬ 
cles, the system of transportation (if any) from said point or points 
to the place or places of disposal, and whether the contractor for dis¬ 
posal includes in his bid the furnishing, free of charge, to the con¬ 
tractor for collection or to the District, such sufficient supply of 
tanks or other covered metal receptacles as may be required to col¬ 
lect the material to be disposed, and to bring such material to the 
point or points where it is proposed to take it from the collection 
vehicles. If the proposed place of disposal is located in the District 
of Columbia, the bidder must state the distance in a straight line to 
the nearest building used for residence purposes, and bring evidence 
to prove that no nuisance can ensue through the operation of the 
plant to be installed. 

Each bidder for disposal of any class of material must state the 
maximum daily capacity of the plant or plants he proposes to in¬ 
stall, which maximum capacity must be at least 25 per cent greater 
than the largest amount of said class of material collected to date 
in any one day during the fiscal year ending June 30, 1905, as 
shown by the reports on file in the office of the Superintendent of 
Street Cleaning. Said maximum daily capacity must, if necessary, 
be increased each year over which the contract extends so as al- 
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ways to be 25 per cent or more in excess of the largest amount of 
said class of material collected in any one day during the preceding 
fiscal year. If such necessary annual increase in capacity be not 
provided before August 1st of each year to the satisfaction of the 
Commissioners of the District of Columbia, said Commissioners shall 
have the right, upon giving notice similar to that provided in Sec¬ 
tion No. 51, of the specifications hereto attached, to annul the con¬ 
tract for disposal of the class of material where such failure exists. 

Each bidder for the collection of any class of material must state 
with his proposal the minimum equipment of men, horses, vehicles 
and machinery he proposes to use in such collection, said statement 
to be based on the estimated quantity of each class of material that 
may be collected during the fiscal year ending June 30, 1905. Said 
estimate is given below, together with the quantities reported as 
collected during the fiscal years ended June 30, 1903, and June 30, 
1904; but the Commissioners of the District of Columbia are in no 
wise responsible for the correctness of said estimate or reports, and 
each bidder for collection or disposal must satisfy himself by per¬ 
sonal examination, and by such other means as he may select, as to 
the quality, quantity and nature of the work to be done, assuming 
for himself all responsibility for loss, if any, suffered by the actual 
quantities to be collected or disposed of being less or greater than 
the estimated quantities. 


Material. 

Unit. 

Report 
for 1903. 

Report 
for 1904. 

Estimate 
for 1905. 

♦Ashes. 

Refuse. 

Night Soil. 

Garbage. 

Dead Animals. 

Cubic yards. 

Bags. 

Barrels. 

Tons. 

Pieces. 

48,180 

145,139 

19,536 

33,665 

9,955 

51,711 

139,215 

20,819 

32,282 

9,432 

65,000 

145,000 

21,500 

36,000 

10,000 


*A considerable percentage of householders now employ private individuals to 
remove ashes ; this service may be thrown at any time on the contractor for the 
District. 


Combination Proposal. 

E. In making a combination proposal on the blank form for that 
purpose, numbered 12, the bidder should specify in writing in the 
title at the top of the proposal the work which it is proposed to do. 
The work thus specified should correspond with that indicated by 
the figures in the body of the proposal. In event of discrepancy, 
however, the figures will be held to be correct and will prevail over 
the words. 

Sundays, etc. 

F. Wherever in the proposals or in the specifications a period of 
time is calculated by days, Sundays and legal holidays are to be 
included in determining the time covered by that period. 






















Time of Award. 


G. Bidders or their authorized agents are expected to be present 
at the opening of bids. An award or awards will be made as 
promptly as possible after such opening, but not until it Inis been 
shown to the satisfaction of said Commissioners that the proposed 
scheme for disposal can lx? operated without nuisance or danger to 
public health; nor until it has been shown to the satisfaction of said 
Commissioners that the prospective contractor or contractors is or 
are fully prepared with the necessary capital to begin and complete 
the work to be contracted for. 

Bids on the Same Work. 

IT. Two or more bids for the performance of the same work, 
under different names, will not be received from any one firm or 
association. One bidder, whether an individual, firm, association, 
or corporation, may, however, under the same name, submit two or 
more bids for the performance of the same service if each such bid 
offers a scheme of disposal essentially different from the scheme or 
schemes offered by the same bidder in connection with other bids 
for the performance of the same service. 

Bids by Corporations, Partners, or Agents. 

I. Bids offered by corporations not incorporated in the District 
of Columbia must he accompanied by certified copies of the articles 
of incorporation. Bids offered by corporations incorporated in said 
District must contain reference to the record of such incorporation. 

In all bids made by a partnership, the individual names of the 
members must be written out and must be signed in full, giving 
their Christian names, but the signers may, if they so desire, de¬ 
scribe themselves, in addition, as doing business as a partnership 
under a given firm name and style. The place of address of every 
bidder, with county and State, must be given after his signature. 
The post-office address of each bidder must be affixed to his signa¬ 
ture in addition to his place of residence. 

Anyone signing a bid as the agent of another or of others must 
file with it legal evidence of his authority to do so. 

Alterations by erasures or interlineations must l>e explained in 
the bid over the signature of the bidder. 

Right to Reject, etc. 

J. The Commissioners of the District of Columbia reserve the 
right to reject any and all bids, or to make such selection of one or 
more as may, in their judgment, best secure the efficient perform¬ 
ance of the work. 

State Shortest Time. 

K. If a bidder for disposal cannot prepare his plant and equip¬ 
ment by the time set in the proposal or proposals, he should so state, 
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and give the shortest time in which he can get such plant in work¬ 
ing order. 

Location Outside District. 

L. It is considered desirable, if the difference in cost prove not 
too great, to have the receiving and transfer station, (is well as the 
plant for the disposal of garbage located outside the District of Co¬ 
lumbia; and in making their award, the Commissioners will, if pos¬ 
sible, give preference to the bidder or bidders specifying such loca¬ 
tion without the District limits. If, however, such location involves 
a substantial increase in the amounts of the bids for the collection 
and for the disposal of garbage, bidders are requested to submit 
proposals based on alternative schemes. 

Specifications for the Collection and Disposal of Garbage, Dead Ani¬ 
mals, Night Soil, Miscella neons Refuse, and Ashes in the District 
of Columbia. 

1. Definitions.—The term “garbage” wherever it occurs in these 
specifications means all refuse of animal and vegetable matter which 
has been used as food for man (except oyster and clam shells from 
business places), and all refuse animal and vegetable matter which 
was intended to be so used, and includes food condemned by the 
health department and offered to this contractor. The term “dead 
animals” means all dead animals, or parts thereof, not intended to 
be used as food for man. The term “night soil” means the con¬ 
tents of box privies, except such as are established by contractors 
on temporary construction work, and human fecal matter deposited 
on streets, alleys, avenues, roads, and open lots. The term “mis¬ 
cellaneous refuse” means all refuse from places of residence and 
business, except garbage, dead animals, night soil, and ashes. In 
addition to the ordinary household rubbish it will be held to in¬ 
clude discarded Christmas greens and small branches from shrubs 
or vines; but will not include any material whatever in the nature 
of loam or sand, wall paper, lumber, bricks, stone, plaster, or other 
substance that may accumulate as the result of repairs to yards and 
dwellings, or of other building operations. Manure is not included 
under any of the above classes of material and will not be removed 
by this contractor. The term “ashes” will l>e held to mean ashes 
from coal and other fuels, and will include such mineral substances 
as fallen plastering, etc., as may accumulate in connection with the 
ordinary conduct of dwellings and places of business, but not such 
as may accumulate as the result of building operations. 

2. Hours of collection.—Garbage, night soil, miscellaneous 
refuse, and ashes must be collected between 7 o'clock a. m. and 6 
o'clock p. m.; dead animals must be collected between 6 o’clock 
a. m. and 9 o’clock p. m. Special collections at other hours may be 
authorized by the Commissioners of the District of Columbia, and 
may be required by said Commissioners whenever in their judg¬ 
ment they are necessary for public health or safety. 

3. Receptacles.—Garbage intended for collection will be de- 

2—2399 
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posited by householders in water-tight, covered vessels, which can 
be easily handled by one man. Ashes and, where practicable, mis¬ 
cellaneous refuse intended for collection will be deposited by house¬ 
holders in receptacles suitable for that purpose and which can easily 
be handled by one man. All receptacles aforesaid will be placed 
at points accessible to collectors. In the case of hotels, apartment 
houses, markets, etc., larger receptacles will be allowed under such 
restrictions as said Commissioners may determine. In event of 
dispute between citizen and contractor as to the point at which the 
garbage, ashes, or miscellaneous refuse, as the case may be, shall be 
placed for collection, the ease shall be referred to said Commis¬ 
sioners, whose decision shall be binding upon the contractor. And 
if the householder refuse to abide thereby, said Commissioners will 
cause prosecution against him to be instituted in the police court, so 
as to have the matter determined by that court. Night soil intended 
for collection will l>e placed by householders in box privies, con¬ 
structed as nearly as may be practicable in accordance with the law. 
For the details of construction of such privies, attention of bidders 
is invited to an act to regulate, in the District of Columbia, the dis¬ 
posal of certain refuse, and for other purposes, approved January 
25, 1898. 

4. Defining accessibility—Provisions for failure to remove.—The 
term “accessible to collectors" in the foregoing section (No. 3) of 
these specifications shall be held to mean the placing of receptacles 
bv the householder inside of and near to the side or rear entrance 
of the premises (if collections are made from the side or rear), and 
in the area way or other convenient place in front of said premises 
(if collections are made from the front), and the unfastening of 
the gate or other approach to the premises upon due warning by 
the collector through the free use of his horn, gong, or other signal. 
No receptacle will be allowed on the sidewalk, curb, street, or public 
alley, and if the house or building has no yard or no area way large 
enough to hold the receptacles containing what accumulation is 
made between the regular collection days without unduly blocking 
the free passage through such area way, collection must be made 
from within the said house or building, provided entrance be 
afforded by a previously unlocked gate, door, or window. But 
nothing in these specifications shall l>e held to compel the con¬ 
tractor on his regular collection day to stop at any premises where 
the gate or other entrance thereto is found locked at the time of 
his arrival, or to wait for said entrance to l>e opened, or to notify 
the householders of his presence by any other means than the free 
use of his horn, gong, or other signal: Provided, however, that 
where, through failure by any cause of his own, the contractor does 
not remove ashes, garbage, or miscellaneous refuse on his regular 
collection day or days, such material must l>e collected the next 
succeeding day, if so desired by the householder, from each and all 
of the premises neglected, whether the said material is made ac¬ 
cessible or not in the meaning previously defined in this paragraph: 
Provided, further, however, that the contractor, if he so elects, 
rather than stop and wait for such material to be made accessible, 
may have previously provided the householders with a card about 
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ten inches square of such color and printing as shall be acceptable 
to the Superintendent of Street Cleaning, said card to be hung on 
the gate or other entrance to the premises, or in the window, or 
otherwise prominently displayed by the householder who desires 
his neglected ashes, garbage, or miscellaneous refuse removed; and 
if the householders have been so supplied the contractor shall not 
Ije compelled to stop and wait at any of the premises neglected on 
the regular collection day except those displaying said card on the 
next day following. r I he fact that the contractor so removes the 
neglected material the day following his regular time of collection 
shall not lie held to release him from any deduction for liquidated 
damages incurred by such neglect, except where the streets on the 
regular collection day are, in the opinion of the Superintendent of 
Street Cleaning, in an unusually bad or semi-impassable condition 
through ice, sleet, or recent heavy fall of snow. The signal cards 
above described must be provided each householder free of charge, 
except that duplicates may l>e sold to each person so supplied at 
the price of 1 cent per card. 

5. Removal from street, etc.—Each contractor for the removal of 

\ cla ^f material enumerated in section 1 of these specifications, 

which is ordinarily kept in receptacles on the premises of the house¬ 
holder, must, as exceptional circumstances render it necessary, and 
upon order from the Superintendent of Street Cleaning, remove 
such material from any public street, avenue, alley, or road, or from 
any vacant lot, park, or uninclosed land. 

6. Mixed material.—The Commissioners of the District of Colum¬ 


bia will enforce the separation by householders of each class of 
material named in section 1 of these specifications, so far as may 
be practicable. Rut whenever, through neglect on the part of a 
householder, or otherwise, two or more classes of such materials have 
been deposited in the same receptacle or place, the collection con¬ 
tractor affected, when such mixed material is refused by his col¬ 
lector, must notify the householder, on whose premises the mixed 
material is found, and request said householder to have such ma¬ 
terials separated in accordance with the refuse regulations of the 
District of Columbia; in the event of the householder refusing so 
to do, the contractor must forthwith in writing notify the Super¬ 
intendent of Street Cleaning, giving the name and address of the 
householder. Whenever, in his opinion, it becomes necessary, said 
Superintendent shall determine by which contractor or contractors, 
if any, the material in question shall be collected and disposed of, 
and such contractor or contractors must collect and dispose of such 


material. 

7. Unlawful receptacles—Frozen material—Lawful receptacles 
for ashes, garbage, and miscellaneous refuse will be found defined 
as to size and nature in the refuse regulations of the District of 
Columbia. If material is found in unlawful receptacles, unless the 
use of such unlawful receptacles has been necessitated by the col¬ 
lection contractor’s neglect (see section <S) or authorized by the de¬ 
partment of street cleaning, the householder must be notified if 
such material is refused, the reason for such refusal being explained 
to him. If, upon the next regular collection day, lawful receptacles 
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have not been provided, the contractor for collection must, in writ¬ 
ing, forthwith notify the Superintendent of Street Cleaning, giving 
the name and address of the householder at fault. 

The said refuse regulations instruct householders to keep garbage 
free from dish water and as dry as practicable, to have both ash and 
garbage receptacles covered when awaiting collection so as to pre¬ 
vent animals from getting at their contents, to keep out rain, and 
to obviate freezing as far as possible. When garbage or ashes are 
found in a frozen condition, the collector for such class of material 
shall not refuse to collect same without notification to the house¬ 
holder; and if said householder is willing that the collector shall 
attempt to loosen such frozen material, and releases the collector 
from any unavoidable damage done to the receptacle in such at¬ 
tempt, said collector must remove such frozen material. Where 
the householder is not willing to release the collector from unavoid¬ 
able damage in loosening the contents of the receptacle, and the 
material is refused, the contractor for the collection of such ma¬ 
terial must forthwith, in writing, notify the Superintendent of Street 
Cleaning of such refusal, giving the name and address of house¬ 
holder on whose premises the frozen material is found. 

Provided, however, that nothing in this or the preceding section 
shall be held to release the contractor or contractors for collection 
from the imposition of a deduction for liquidated damages incurred 
bv neglect where material has been refused from anv cause what- 
ever (except inaccessibility), unless such refusal is reported, in writ¬ 
ing. forthwith, to the Superintendent of Street Cleaning, as herein 
provided for. 

8. Accumulations.—Householders are required to provide suffi¬ 
cient receptacles for each class of material to contain all of such 
material accumulating on the premises between the regular collec¬ 
tion days. If sufficient receptacles are not so provided or if the 
householder has not made the material accessible on the preceding 
regular collection day, so that undue accumulation results, the con¬ 
tractor for collection of such material shall not be required to re¬ 
move any of such accumulation that is not found at the time of 
his visit in lawful receptacles; provided, however, that whenever 
an accumulation of ashes, garbage, or miscellaneous refuse occurs 
through the failure or negligence of the contractor or contractors 
for the collection of such class of material, said accumulation must 
be collected and removed at one time by said contractor on demand 
by the householder or the proper officials of the department of street 
cleaning, whether such accumulation is found in lawful or unlaw¬ 
ful receptacles. 

9. Receptacles and damage to same.—The contractor for the col¬ 
lection of garbage must provide each of his collectors with a large 
water-tight bucket, said bucket to be used wherever possible in the 
transfer of garbage from the householder’s receptacles to the con¬ 
tractor’s collection vehicle. 

All receptacles, whether for ashes, garbage, or miscellaneous 
refuse, shall be replaced in the position where found by the collector, 
shall be handled carefully, and if damaged by the carelessness of 
the collector such damage shall be made good by the contractor for 
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collection. In cases of dispute the decision of the Superintendent 
of Street Cleaning shall be final as to the loss suffered by the house¬ 
holder, and if the contractor refuses to make good said damage, the 
amount of such loss shall be deducted from any moneys due or 
which may become due to said contractor. 

10. Obstruction of street, etc.—If any street, avenue, alley, or 
road be obstructed so that vehicles used for the collection of any 
material mentioned in section 1 of these specifications can not pass 
into, over, or through the same, every contractor for the collection of 
anv such material must cause it to be removed from such street, ave- 
nue, alley, or road, and from the premises abutting thereon, to vehi¬ 
cles on tlie streets, avenues, alleys, oi roads which are not obstructed. 

11. Warning signal—Manner of collection.—Each contractor for 
the collection of any material described in section 1 of these specifi¬ 
cations must see that each collector employed by him notifies citi¬ 
zens of his approach, in such manner as may be directed by the 
Superintendent of Street Cleaning, so far as may be necessary to 
enable the collector to remove from the premises of the citizen the 
material to be collected without undue delay. Each such contractor 
must see that no collector employed by him picks or sorts over ma¬ 
terial collected, but transfers it from the receptacles of householders 
to the vehicle used for collection, without unnecessary delay or ex¬ 
posure and without spilling. Each such contractor must see that 
each collector employed bv him who opens a gate, door, or window 
leading to any premises, properly closes the same before departing. 

12. Notices of collection days, etc.—Each contractor for the col¬ 
lection of garbage, of miscellaneous refuse, and of ashes, shall issue 
cards, approved by the Superintendent of Street Cleaning, stating 
the days for collecting such material in particular streets and dis¬ 
tricts, and designating as nearly as may be between what hours the 
collector will call in each locality; shall, before beginning work, 
cause one or more copies of such cards to be left at every building 
from which such material is to be collected; and whenever it is 
proposed to make any change in the days or hours of collection, 
and prior to making such change, shall cause one or more copies 
of cards showing proposed time of collection to be left at each build¬ 
ing affected by it. Each such contractor shall keep at the street 
cleaning department at all times a supply of cards, showing the 
days and hours of collections in every part of the District of Co¬ 
lumbia. 

The information as to collection days and hours required on the 
above cards must be supplemented by such quotations from the 
refuse regulations concerning the size and nature of receptacles, 
their accessibility, and the character of the separation of the various 
classes of material called for by such regulations, as may be ordered 
in writing by the Superintendent of Street Cleaning, and such other 
information as may be desired by the contractor and approved by 
the Superintendent. If the contractor so elects he may use for the 
purposes above stated the back of the card mentioned in section 4 
of these specifications. 

Where collections are made biweekly, at least two days must elapse 
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between each collection; where made triweekly, at least one day must 
elapse between each collection. 

13. Collection districts and map.—Each contractor for the collec¬ 
tion of any material mentioned in section 1 of these specifications 
shall, before commencing work, and thereafter, at least two weeks 
before each change, if there be any, from summer to winter service 
and vice versa, subdivide the entire area from which collections 
are to be made into collection districts of such size as, foi the pui- 
poses of his contract can be readily served under ordinary circum¬ 
stance- bv one vehicle; shall assign to each collection district a dis¬ 
tinctive number; shall file in the street cleaning department a map 
showing the boundaries of each district, the number assigned to it, 
and the collection days in it ; and shall forthwith notify said depart¬ 
ment in writing of any changes in boundaries and numbers of such 
collection districts which may l>c made after such map has been filed, 
and incorporate such changes on said map. 

If said map is not filed or said notification given as herein pro¬ 
vided. the Superintendent of Street Cleaning shall withhold his cer¬ 
tificate from the regular bimonthly pay vouchers until such map 
or written notice is received by him. 

14. Ownership of material.—If a single contract be awarded for 
tlie collection and disposal of any material, all such material col¬ 
lected will be the property of the contractor from the time of its col¬ 
lection. If, however, separate contracts be awarded for the collec¬ 
tion of any material, and for the disposal thereof, the contractor for 
collection will have no ownership in the material collected except as 
mav be nrcessarv to enable him to transfer the same; but must de- 
liver all >uch material, without alteration or diminution, except such 
as may result from the use of disinfectants and deodorizers, to the 
contractor for disposal. Such material will be the property of the 
contractor for the disposal thereof after it has been delivered to him 
bv the contractor for collection. 

15. Sep; irate contracts for collection and for disposal, and the 
transfer points.— If a contract be awarded for the collection of anv 


material, and a separate contract for the disposal thereof, and if 
under such circumstances it be desired by the contractor for the dis¬ 
posal of any such material to dispose of it at some place not in, nor 
at convenient hauling distance from the city of Washington, and the 
Commissioners of the District of Columbia consent thereto, the con¬ 
tractor for disposal must establish and maintain in, or within con¬ 
venient hauling distance, from said city, such station or stations as 
in the opinion of said Commissioners may be necessary for the recep¬ 
tion and transfer of the material collected or delivered there, which 
stations must not be reduced in number or changed in location 
without the consent of said Commissioners; and such contractor 


must receive and promptly transfer, with his own equipment and 
forces, all of the said material presented to him in a collection 
vehicle, or if he so prefers, and wherever practicable, in such tanks, 
covered metal or other receptacles as may be approved by said Com¬ 
missioners, and furnished, free of charge, by said contractor to the 



District, collection contractor, or other person presenting said ma¬ 
terial, the supply of such tanks or other receptacle, to be sufficient 
to cover all but extraordinary delays in transportation to and from 
the point or points of disposal; and such contractor for disposal must 
receive and transfer all such material from the reception station or 
stations to the place or places of final disposal, without creating a 
nuisance, and shall return said tanks or other receptacles promptly; 
all to be done by and at the expense of the contractor for disposal. 

16. Incombustible residue—Presenting mixed material.—Where 
a contract is let for the disposal of any material or materials by cre¬ 
mation, the driver for the District or for the collection contractor or 
any other person presenting such material or materials, must not 
be kept waiting for any purpose whatever, after his vehicle is 
promptly emptied by the contractor for disposal. If the material so 
presented, is, in its nature, incombustible, or if it leaves after crema¬ 
tion an incombustible residue, such material or residue must be dis¬ 
posed of by the contractor for disposal in a manner satisfactory to 
the Commissioners of the District of Columbia. 

If, however, material presented to any contractor for the disposal 
thereof is found to be mixed with any other class of material to the 
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extent of five per cent, or more, it may be refused by said contractor 
if authorized so to do by the official of the department of street clean¬ 
ing stationed at the place of reception, and the person presenting it 
may be required to separate said mixed material properly, or other¬ 
wise to remove it forthwith. 

17. Dumps for ashes.—If a contract be made for the collection of 
ashes and for their disposal on dumps supervised and controlled 
by the District of Columbia, the contractor for such collection and 
disposal shall apply his own safeguards at such dumping places, and 
shall take such precautions as may be necessary to prevent accident. 
The Commissioners will assume no liability for accidents, unavoid¬ 
able or otherwise, resulting through the contractor’s use of said 
dumping places. The Superintendent of Street Cleaning shall sta¬ 
tion at such places a representative of said department who shall 
have general supervision and control over the points at which 
dumping must be done, the time of opening and closing said dump, 
the prevention of all fires on the dump, the trimming and handling 
of all material, the persons permitted on the dump, and the charac¬ 
ter of such material as is presented to him for disposal. Only clean 
ashes will be accepted at such dumps, and each representative of 
the department of street cleaning shall be empowered to refuse all 
ashes mixed with other materials brought to the dump over which 
he has supervision, and to require such mixed material to be sepa¬ 
rated or to order it removed forthwith. The contractor shall be 
bound to conduct his dumping in accordance with the regulations 
of the department of street cleaning for the order and maintenance 
of said dumping places, and his employees must comply with the 
instructions of the representative of said department. 

18. Time of disposal.—All garbage, dead animals, night soil, 
miscellaneous refuse, and ashes must be within the digesting tanks, 
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or within the furnace, or otherwise in process of actual disposal not 
later than 7 o’clock a. in. on the day following their receipt at the 
place of disposal by the contractor for such disposal. All such gar¬ 
bage, dead animals, and night soil must l>e completely disposed of 
within twenty-four hours, and all miscellaneous refuse and ashes 
within seventy-two hours, after such receipt. 1 he capacity of any 
plant or scheme established by any contractor must be sufficient to 
enable all necessary repairs to be made without interfering with the 
work of disposal. 

19. Transportation.—Arrangements for transportation and the 
method of disposal must he such that regular, daily disposal will 
not he interrupted by reason of (1) the obstruction of the Potomac 
River by ice or otherwise, (’2) the effect of had weather on roads, (3) 
inadequate railway facilities. 

20. Lost articles.—Articles of special value, as silverware, dog tags, 
collars, etc. found in the material or on the dead animals collected 
must be kept by the contractor for the disposal of such material or 
dead animals, in his office, for a period of one year after the finding 
thereof, and if unclaimed at the expiration of that time they shall, 
so far as may he possible, become the property of the contractor. 
Each contractor for the disposal of any material included in the fore¬ 
going proposals must cause each such article as aforesaid as may 
come into his possession, as soon as possible after the finding thereof, 
to he properly marked so as to show the date of finding and as nearly 
as may he possible the place where found. A list of such articles 
shall be forwarded daily to the Superintendent of Street Cleaning, 
describing each article found since the preceding report, and show¬ 
ing the collection district from which it came, the name of the 
finder, and such other information as may he of possible assistance 
in discovering the owner. 

21. Plant.—Each contractor must establish and maintain, with¬ 
out cost to the District of Columbia beyond the price stated in his 
proposal or proposals, such scheme or schemes, with all such wharves, 
boats, cars, vehicles, buildings, furnaces, boilers, driers, presses, and 
other devices and apparatus, as may be necessary to enable him to 
perform the work specified in his contract or contracts. 

22. Covered conveyances.—All material collected under these 
specifications must l>e transported by the contractor or contractors, 
within the District of Columbia, in covered conveyances satisfac¬ 
tory to said Commissioners. 

2v>. Collection \eludes. All vehicles used bv any contractor for 
the collection of any one class of material, other than dead animals, 
described in section 1 of these specifications must be uniform, in 
multiples of 1 yard, except as otherwise authorized in writing bv 
said Commissioners. All vehicles must be so constructed as to be 
loaded and unloaded and to carry their contents without offense to 
the public. Each vehicle must be strongly built, must be plainly 
numbered on both sides and marked with the name and address of 
the collection contractor, and must lx? kept in good repair, well 
painted, thoroughly cleaned, and free from order at all times. 
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24. Care and use of garbage receptacles, vehicles, etc.—Every re¬ 
ceptacle used by the contractor for the collection of garbage, whether 
tank, can, barrel, or the body of a cart or wagon, must be metal, 
water-tight, strongly built, provided with a close-fitting metal cover, 
and have a capacity of not lass than 30 gallons. The cover must be 
equipped with rubber or other pads to effectually prevent rattling, 
and. together with the body of the receptacle, must be thoroughly 
washed inside and out once each twenty-four hours; if furnished 
by the contractor for disposal, this washing must be performed by 
said contractor. 


Every vehicle used for the collection of miscellaneous refuse 
and every vehicle used for the collection of ashes must 
be so constructed as to prevent the escape of its contents during the 
process of transportation, and must be covered with canvas or other 
cover. Every receptacle or vehicle aforesaid, whether for the collec¬ 
tion of garbage or of miscellaneous refuse or of ashes, must be kept 
thoroughly clean and well painted. When in motion on streets or 
avenues it must be tightly closed or covered, so that its contents are 
not exposed to view, and while being filled it shall not be uncovered 
more than necessary, and left so for as brief a time as is practicable, 
and every reasonable precaution must be used in transferring the 
contents of the householders’ receptacles to prevent ashes and rubbish 
from blowing about. 

Eor each and every violation of the provisions of this section the 
contractor for collection shall be liable to a deduction of $2 from the 
moneys due or to become due to him, which said sum is hereby fixed 
and determined as the liquidated damages which will be suffered by 
reason of such violation, and not by way of penalty. 

25. Animals.—None but strong, serviceable horses and mules shall 
be used in connection with any work performed under these specifi¬ 
cations, and ill treatment or neglect of same shall not be permitted. 

20. Inspection of vehicles.—Each contractor must present all ve¬ 
hicles used by him for inspection at such times and places as may 
be designated by said Commissioners, and shall maintain all such 
vehicles in a condition satisfactory to said Commissioners. 

27. Collection of dead animals.—The contractor for the removal 
of dead animals will be required to remove them promptly from 
time to time as they may be found or as they may be reported to 
him. The Commissioners of the District of Columbia will, however, 
assume no responsibility for the correctness of such reports as may 
be made by any department of, or employee in the service of, said 
District, and the contractor for the removal of dead animals shall not 
charge for, nor can he collect from said District, any loss or losses 
incurred in responding to notifications for the removal of dead ani¬ 
mals where said animals have, prior to such contractor’s arrival, been 
removed by some other person, or where the owner of such animals 
refuses to consent to their removal. Each dead animal must be re¬ 
moved skillfully and without offense, and transported in a closed 
vehicle to the place of reception. Removal must take place from 
May to September, inclusive, within six hours, and from October to 
April, inclusive, within ten hours after receipt of notification by the 
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contractor, by telephone or otherwise, or forthwith if directed by the 
superintendent of street cleaning; and in the event of neglect so to 
remove, in addition to the right of the superintendent of street clean¬ 
ing to perform such removal and charge the expense thereof to the 
contractor, said superintendent may cause to be deducted and re¬ 
tained out of the moneys due or to become due to the contractor 
under this contract the sum of $2 for each and every instance of 
such neglect, which said sum is hereby lixed and determined as the 
liquidated damages which will be suffered by the District of Colum¬ 
bia by reason of such neglect, and not by way of penalty. 

28. Emergency wagon.—The contractor for the collection of dead 
animals must keep ready for immediate use at any hour of day or 
night one or more vehicles suitable for the collection and removal 
of dead animals, so as to respond promptly to any order requiring 
immediate attention. 

29. Disinfectants.—Each contractor must provide and use, at his 
own expense, such disinfectants as in the opinion of said Commis¬ 
sioners may be necessary. 

80. Collection of rubbish with other material.—If miscellaneous 
refuse is collected bv the contractor for the collection of any other 
class of material at the same time and with the same horses, men, 
and vehicles as are used for the collection of said other material, such 
miscellaneous refuse must be kept entirely separate and distinct from 
such other material, inclosed in tight sacks or other approved covered 
receptacle, or in a part of the vehicle partitioned off from the rest of, 
or in racks placed above, said vehicle; and such sacks or other recep¬ 
tacles must not be hung from the sides or bodv of the vehicle and 
must be so closed that their contents can not escape during the pro¬ 
cess of collection and transportation. Such scheme for combined 
removal shall not be put into effect without the consent and approval 
of the Superintendent of Street Cleaning. 

31. Minimum wage.—Only adults shall be employed in connec¬ 
tion with any work performed under these specifications, and the 
minimum wage for anyone so employed shall be *$1.25 per day. 

32. Eight-hour law.—No laborer or mechanic performing any 
work under these specifications shall be permitted to work more than 
eight hours in any one calendar day, except in case of emergency. 
This is a requirement of law, and a disregard thereof is punishable 
by fine and imprisonment. (27 Stat., 340.) 

33. No store orders.—Every contractor must punctually pay all 
persons employed by him upon work under his contract in cash cur¬ 
rent, and not in what is denominated store pay or orders. 

34. Right to object to.—The Commissioners of the District of 
Columbia shall have the right to object to, and to require the dis¬ 
missal of. any contractor's employee whose services they may con¬ 
sider inimical to the proper and efficient prosecution of the contract. 

Any person assuming the direction of the work, except the signers 
of the contract, shall be considered as employees within the meaning 
of this section. 

35. Dismissal of employees.—If any employee of any contractor 
use improper language or be under the influence of liquor while on 
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duty, or accept or demand pay from citizens for service rendered, 
or falsify any report he may be called upon to make, the contractor 
by whom he is employed shall, upon demand, at once discharge 
such employee from his service, and shall forthwith furnish such 
employee’s full name and the nature of the work performed by him, 
to the Superintendent of Street Cleaning. No contractor under these 
specifications shall employ, on any work under his contract, any 
person who has been discharged in compliance with the foregoing 
requirements. 

3(3. Reports by contractor.—Each contractor for the collection of 
any material mentioned in section 1 of these sj>ecifications shall 
make daily reports to the Superintendent of Street Cleaning, on 
blanks approved by said superintendent, which shall show the num¬ 
ber of each collection district, the number of each vehicle employed 
therein, and the number of full loads and parts of loads, and the 
weight of each, or, in the case of dead animals, the number and 
species collected. Such reports shall show also the number of men 
and of horses employed each day with each vehicle. Each such 
contractor must furnish to said superintendent daily a complete list 
of all failures on his part to comply with the requirements of his 
contract which have come to his notice during the preceding day, 
and the reason for such failure. Each contractor for the collection 
and each contractor for the disposal of any material aforesaid shall 
furnish in writing such information in reference to the conduct 
of work under his contract as may he called for from time to time 
by said superintendent. If such information is not supplied within 
two weeks of the demand for the same, the Commissioners may, in 
their discretion, hold back such money or moneys as mav l>e due 
said contractor, until he has supplied the information requested. 

37. Other business.—No contractor may, without the written con¬ 
sent of the Commissioners, engage in the collection or in the disposal 
of any material which he is required by his contract to collect or to 
dispose of, otherwise than as provided in such contract; nor shall 
he use any vehicle intended for the public collection of refuse of 
any sort under these specifications for any other purpose, except with 
the written consent of said Commissioners. 

38. Telephone and visits.—Each contractor for the collection and 
each contractor for the disposal of any material mentioned in sec¬ 
tion 1 of these specifications shall provide telephone connection with 
the Street Cleaning Department at his own expense. Each contrac¬ 
tor for the collection of any such material shall call at the main 
office of the Street Cleaning Department to receive orders, in person 
or through some responsible agent, at such times as the Superin¬ 
tendent may direct, not oftener than twice each day. The properly 
authorized officials of the said department shall have the right to 
visit, at any hour of the day or night, the plants, stables, buildings, 
dumps, and all other sites in use by any of the contractors under 
these specifications. 

39. Supervision.—All work shall be done under the supervision 
of the Superintendent of Street Cleaning, and all details of such 



work as are not herein particularly specified shall be performed in a 
manner acceptable to him. 

40. Absence of employee.—The absence of any employee, or the 
employment of any substitute or extra man, will not be considered 
as a sufficient excuse for failure or refusal to perform any work re¬ 
quired by any contract. 

41. Liquidated damages.—For each and every violation of the 
provisions of the foregoing sections, numbered 4, 5, 6, 7, 8, 0, 10, 
11, 12, 14, 15, 16. 17. 18, 20, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
31, 36, 37, and 38, respectively, or if any contractor engaged in 
work under these specifications neglects or willfully violates his con¬ 
tract, in that he shall fail to collect, receive, or to dispose of such 
material as is duly offered to him bv being made properly accessible, 
or in other prescribed manner as set forth in these specifications, in 
addition to the right of the Superintendent of Street Cleaning to 
perform such neglected work and charge the expense thereof to the 
contractor, such contractor hereby agrees with the District of Co¬ 
lumbia to pay it the sum of $2, which sum is fixed as just and 
reasonable compensation for every such breach of contract, for 
liquidated damages and not as penalty; and the District of Columbia 
is herebv authorized to deduct the said sums, from time to time as 
the same may become due under this covenant, from any moneys in 
its hands due or to become due said contractor under this contract ; 
and such deductions or any of them shall not in any degree release 
the contractor from his other or further obligations, agreements, and 
penalties in respect of the fulfillment of the entire contract or any 
part thereof, nor any right which the District of Columbia may have 
to claim, sue for. and recover compensation and damages under any 
of the provision* of this contract to which the said deduction or de¬ 
ductions shall not apply: nor shall this provision or anything herein 
contained restrict or prevent the District of Columbia from annull¬ 
ing this contract, as herein provided, if it shall so desire. . 

42. Work done and charged to contractor.—Upon the failure of 
the proper contractor to execute any order for the removal of any 
dead animal, in summer within six hours and in winter within ten 
hours after the receipt thereof, or forthwith if so directed by the 
Commissioners: or to execute any order for the removal of garbage 
within twelve hours after the receipt of such order, or forthwith if 
so directed by the Commissioners; or to execute any order for the 
removal of night soil within forty-eight hours after receipt of such 
order, or forthwith if such night soil be on any public street, avenue, 
alley, or road, or upon any open lot; or to execute any order for the 
removal of miscellaneous refuse or ashes within twenty-four hours 
after the receipt of such order, or forthwith if such miscellaneous 
refuse or ashes be on any public street, avenue, alley, or road, said 
Commissioners may cause such dead animal, or garbage, or night 
soil, or miscellaneous refuse, or ashes to be removed and charged 
against the contractor, the cost of such removal not to exceed $10 
in any one case: and such cost will be deducted from any moneys 
due or w’hich may become due the contractor, and paid to the party 
making such removal. 
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43. No waiver.—The imposing and the collection of any fine 
upon, or deduction for liquidated damages, or the performance of 
any work at the expense of a contractor, will not constitute a waiver 
of the right of said Commissioners to annul his contract. 

44. Employment of inspectors at expense of contractor.—Ordi¬ 
narily inspectors will he employed by the Commissioners of the Dis¬ 
trict of Columbia, if, however, on account of any apparent disregard 
bv any contractor of the requirements of his contract, additional in¬ 
spectors be, in the opinion of said Commissioners, required, such in¬ 
spectors will he employed by said Commissioners in such number as 
they may deem necessary, and will he compensated by said Commis¬ 
sioners at the rate of three dollars per diem each, which compensa¬ 
tion will l>e charged to the contractor for the supervision of whose 
work such inspectors have been employed, and deducted from any 
money due or which may become due to him. 

45. Discharge of obligations.—Every contractor must file with 
the Commissioners of the District of Columbia from time to time, 
as tliev mav direct, evidence satisfactory to said Commissioners that 
he has paid in full all accounts which were due on or before the date 
specified by said Commissioners for services rendered and material 
furnished in connection with the execution of his contract If such 
evidence be not furnished, such sum or sums as may he necessary 
to pay such accounts as are believed by said Commissioners to be due 
and unpaid may he retained hv said Commissioners until evidence 
is presented to show that such accounts have been fully satisfied. 

40. Payments.—Payments for work done will he made semi¬ 
monthly in warrants for cash, upon the United States Treasury, 
upon vouchers approved by the Superintendent of Street Cleaning, 
and bearing a certificate, signed by said Superintendent, certifying 
that the work required by the contract has, in his judgment, been 
satisfactorily performed. The amount of money due a contractor 
each half month will be determined by said Superintendent, and 
will, as nearly as practicable, bear the same relation to the amount 
to be paid per annum as the work performed during that half month 
bears to the amount to be performed during the entire year; and 
vouchers for such amount, less all deductions for liquidated dam¬ 
ages or charges, and less ten (10) per centum of such amount, to 
be retained conditioned upon the faithful performance by the con¬ 
tractor of the terms and conditions of his contract, will be furnished, 
as far as may be practicable, not later than the 3d and 18th days 
of each month (unless these days fall on a Sunday or a holiday, 
when one day more will be required) ; unless, as provided for in 
certain of the foregoing sections, said vouchers may, in the discre¬ 
tion of the Superintendent of Street Cleaning, he withheld by him 
until the provisions of said sections have been completely and satis¬ 
factorily complied with. The retaining of the ten (10) per centum 
from each payment shall continue until the twelve first payments 
of the contract have been made, when said ten (10) per centum de¬ 
duction shall cease; but the amounts so deducted shall be withheld 
until fifteen (15) days after the final payment of each year of the 
contract, when, if the work under the contract has been completely 
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performed during the year to the satisfaction of the Commissioners 
of the District of Columbia, such amounts shall l>e turned over to 
the contractor, after such contractor shall have given satisfactory 
evidence to the Commissioners that all payments for labor, bills, and 
claims against him that in any way might remain as due against 
the work under the contract are fully paid and discharged. 

47. Rond.—Good and sufficient bond in a penal sum equal to 
the estimated annual amount of the contract, with sureties satisfac¬ 
tory to the Commissioners, will l>e required from all contractors, 
guaranteeing that their contract will he faithfully performed in ac¬ 
cordance with these specifications, and that the contractor or con¬ 
tractors will promptly make payments to all persons supplying him 
or them with labor and material in the prosecution of the work pro¬ 
vided for in the contract. 

If the estimated annual amount of the contract is less than twenty- 
five (25) per centum of the total contract price covering the entire 
term through which the said contract is in force, the bond required 
will, according to law, be twenty-live (25) per centum of said total 
contract price. 

48. No transfer.—No contract, nor any interest in any contract, 
shall he transferred or sublet by the party to whom it is awarded. 

49. Royalties.—If any patented article is used in the work under 
these specifications the contractor using such article must pay all 
royalty or royalties charged for the patent rights of such article, and 
must defend the District of Columbia from all suits that may l>e in¬ 
stituted against said District of Columbia for infringement; loss, etc., 
arising from the u-e of said patented article. 

50. Suit< for damages.—The contractor shall covenant and agree 
that he will indemnify and save harmless the District of Columbia 
from all suits or actions of any description brought against it on 
account of injuries or damages received or sustained bv any cor- 
poration or corporations, person or persons, by reason of the opera¬ 
tion of any equipment or plant of the contractor, or the negligence 
of the contractor, his agents, servants, or employees in said work, 
by or in consequence of any negligence in doing the same, or by or 
on account of any act or omission of the contractor, his servants, 
agents, or employees, and to save said District harmless therefrom. 

51. Annulment or suspension.—Failure by the contractor, or by 
his sureties, to commence work promptly at the time specified in 
his contract or contracts, or to prosecute such work thereafter to the 
satisfaction of the Commissioners of the District of Columbia, or any 
attempt to transfer or assign his contract, or any interest in said 
contract, will be authority for said Commissioners, on thirty-six 
hours’ notice in writing, to annul any and all contracts affected by 
such default or attempted transfer, or, at the election of said Com¬ 
missioners, to suspend such contractor or such sureties, if such sure¬ 
ties have made default in carrying out the contract, from the work; 
to enter upon said work with their own or the contractor’s forces 
and equipment, with such force and such means as may be necessary 
without process, license so to do being hereby given, and all dam¬ 
ages arising therefrom or claimed by the contractor or contractors, 
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and his or their surety or sureties, are hereby forever released and 
discharged; or to employ some other party or parties to perform 
such work during the remainder of the period covered by such con¬ 
tract or contracts, and to apply any money due such contractor 
or to such sureties, at the date of the annulment or suspension, 
and any and all money which would become due to such con¬ 
tractor or to such surety, if he were to perform such work, to 
the cost of the work under such contract or contracts or per¬ 
sonally directed work required to be done after such annulment or 
suspension. Any excess of such cost over and above the amount so 
retained or so paid will be charged against the contractor and his 
sureties, who will jointly and severally be held liable therefor. 

52. No nuisance.—Notwithstanding anything contained in any 
contract or in these specifications, all work done under any contract 
must be performed in such a manner as, in the opinion of said 
Commissioners, not to create a nuisance nor be injurious to public 
health. 

53. Failure to begin.—If any contractor under these specifications 
delay or neglect to commence the work under his contract, or any 
portion thereof, on the date set in such contract, the Commissioners 
may perform the same or any portion thereof for such ]>eriod of 
neglect or delay, and charge the whole exj>ense thereof to said con¬ 
tractor, and deduct the same from any moneys retained, accruing, 
due, or to grow due under this contract. 

54. Terms.—Wherever the word “Commissioners” is used, it is 
understood to mean the Commissioners of the District of Columbia, 
the Superintendent of Street Cleaning, or the duly authorized offi¬ 
cials of the street cleaning department. 

55. Supplementary service.—If any contractor for the collection 
and removal of any class of material described in section 1 of these 
specifications, fails, upon request by the Commissioners of the Dis¬ 
trict of Columbia, to provide in full the scheduled collection service 
as required by the terms of his contract, said Commissioners may, 
after one weeks notice in writing to said contractor, cause to be in¬ 
stituted a supplementary collection service by vehicles employed 
under their own direction, and may charge the cost of said addi¬ 
tional sendee to the said contractor; and the amount of such cost 
will be deducted from any moneys due or to become due said con¬ 
tractor, and retained by the District, or paid to the person or persons 
employed by said Commissioners to do such work. 

56. Removal of night soil from temporary construction work.— 
The contractor for the collection and removal of night soil will be 
required, and said contractor hereby agrees, to collect and to remove, 
within forty-eight hours after notice has been received by him, all 
such night soil as may accumulate in regulation privies established 
within the District of Columbia by contractors engaged on tem¬ 
porary construction work; and said contractor for the collection 
and removal of such night soil hereby agrees to charge the person 
requesting such collection and removal at the rate of not to exceed 
$1 per barrel of 48 gallons capacity. 
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Know all men by these presents: That We, Sampson P. Bayly, Jr., 
of the city of Washington, District of Columbia, as principal, and 
Fidelity and Deposit Company of Maryland, a corporation of Mary¬ 
land. of Baltimore City, Md., as surety, are held and firmly bound 
unto the United States of America in the sum of fifty-four thousand 
dollars ($54,000), lawful money of the United States of America, 
to be paid to tbe said United States, for which payment well and 
truly to be made, we and each of us do bind ourselves, and each of 
our heirs, executors and administrators, jointly and severally, firmly 
by these presents. 

Sealed with our seals. Dated this 29th day of June, A. D., one 
thousand nine hundred and five. 

Whereas The above bounden Sampson P. Bayly, Jr., by an instru¬ 
ment in writing under bis hand and seal bearing even date with 
these presents has contracted with the District of Columbia to furnish 
all necessary labor and materials, except as therein otherwise pro¬ 
vided, and in a good, firm and substantial manner, in strict accord¬ 
ance with the terms, conditions and provisions of the foregoing con¬ 
tract, execute the work of collecting and disposing of ashes within 
the existing fire limits of the District of Columbia, and tbe re¬ 
mainder of the citv of W ashington and its suburban sections, as said 
sections may from time to time be designated by the Commissioners 
of tbe District of Columbia, for a period of two (2) years, beginning 
August 1, 1905, as more fully set forth in the foregoing contract, and 
on the condition and for the consideration in the foregoing contract 
mentioned and contained, or referred to therein; 

Now. therefore. The conditions of the foregoing obligation are 
such that if the said Sampson P. Bayly, Jr., shall strictly and faith¬ 
fully perform, to tbe satisfaction and acceptance of the Commis¬ 
sioners of the District of Columbia the work to be done bv him in 
accordance with the stipulations of said contract, and shall save 
harmless from and indemnify tbe District of Columbia from any and 
all claims, suits, costs, charges, counsel fees and judgments for dam¬ 
ages, to which said District may be subjected on account of any acci¬ 
dent to persons, property or premises, after the commencement of the 
work, and prior to its completion and acceptance, and pay the same 
and will promptly make payments to all persons supplying him with 
labor and materials in the prosecution of the work provided for in 
said contract, and will in every respect fully comply with the provis¬ 
ions and requirements of said contract: then this obligation to be 
void: otherwise to remain in full force and virtue. Erasures in 
above bond done before execution. 

SAMPSON P. BAYLY, Jr. [seal.] 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, 

By TITOS. A. WIIELAN, Viee-Pres’t. 

TITOS. L. BERRY, 

Assft Sec’y. 


(Signed) 


(Signed) 

Attest: 

(Signed) 

[seal.] 
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Signed and sealed in the presence of 

(Signed) CHAS. C. BROWN. 
(Signed) GEO. W. MERCER. 
(Signed) M. E. WALTERS, 
(Signed) E. F. DOBSON, 

As to Suretif. 

Approved as to form : 

(Signed) 


7, 1, ’05. 
A. B. D., 

Corporation Counsel. 


File No. 4050. 

Approved as to sufficiency of surety: 
(Signed) 

Approved: 


July 1, 1905. 


J. R. GARRISON, 

Auditor , D. C. 


(Signed) HENRY B. F. MACFARLAND, 

(Signed) HENRY L. WEST, 

(Signed) JOHN BIDDLE, 

Commissioners of the District of Columbia. 


Attest as to CommVs. 

(Signed) WM. F. MEYERS. 

[Endorsed:] No. 2399. United States of America to the use of 
the District of Columbia, a Municipal corporation, Appellant, vs. 
Sampson P. Bayly, Jr., ct al. Addition to record per stipulation of 
Counsel. Court of Appeals, District of Columbia. Filed Apr. 10, 
1912. Henry W. Hodges, Clerk. 
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APRIL TERM, 1912. 


No. 2399. 


UNITED STATES TO THE USE OF THE DISTRICT. 
OF COLUMBIA, Appellant, 

vs, 

SAMPSON P. BAYLY, Jr., and FIDELITY AND DE¬ 
POSIT COMPANY OF MARYLAND, a Corporation 
of Maryland, of Baltimore City, Maryland. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

On the 29th day of .Tune, 1905, the District of Columbia 
entered into a contract with Sampson P. Baylv, Jr., by 
which the latter was to collect ashes from dwelling houses 
in the District for a period of two years from the first day 
of August, 1905, with a privilege on the part of the District 
le 


2 


to renew the contract for a period of one year, two years, or 
two years and eleven months, at the option of the District. 
Bayly was to he paid at the rate of fifty-four thousand dol¬ 
lars ($54,000.00) a year (Record, p. 2). 

On the same day, the 29th of June, 1905, Bayly, as prin¬ 
cipal, and the Fidelity and Deposit Company of Maryland, 
as surety, entered into a bond to insure faithful performance 
of this contract (Record, p. 3). The bond recited that 
whereas Bayly had entered into a contract with the District 
to remove allies “for a period of two (2) years, beginning 
August 1, 1905, a* more fully set forth in the aforegoing 
contract and on the conditions and for the consideration in 
the aforegoing contract,” if the said Bayly should strictly 
and faithfully perform to the satisfaction and acceptance of 
the Commissioners the work to be done by him in accord¬ 
ance with the stipulations of the said contract and should 
save harmless and indemnify the District of Columbia 
* * * and should “in every respect fully comply with the 

provisions and requirements of said contract,” then the ob¬ 
ligation to be void; otherwise to remain in full force and 
virtue (Record, p. 3). 

On the 30th day of April, 1907, the Commissioners of the 
District exercised the privilege of renewing provided for in 
the contract, and renewed the same for a period of two (2) 
years and eleven (11) months, from August 1, 1907, to 
June 30. 1910, and notified both principal and surety on 
the bond (Record, p. 3). Bayly refused to perform the con¬ 
tract for the extended period of two (2) years and eleven 
(11) months; whereupon the Commissioners of the District 
notified the Fidelity and Deposit Company, which also re¬ 
fused to perform, and the District was compelled to perform 
the contract for itself and to relet to the lowest bidder (Rec¬ 
ord. pp. 4 and 7). The cost of the performance of this work 
for the extended period of two (2) years and eleven (11) 
months was one hundred and fifty-eight thousand four hun¬ 
dred sixty-eight dollars and sixty cents ($158,468.60), 
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which was forty thousand two hundred eighteen dollars and 
forty-four cents ($40,218.44) in excess of what the work 
would have cost for a period of two (2) years and eleven (11) 
months, as extended, if the contract had been performed by 
Baylv at the contract price of fifty-four thousand dollars 
($54,000.00) a year. 

Suit was brought on the bond against Bayly and his 
surety for this forty thousand two hundred eighteen dollars 
and forty-four cents ($40,218.44). 

A demurrer was filed by the Fidelity and Deposit Com¬ 
pany to this declaration (Record, p. 7), which was sus¬ 
tained by the court and judgment entered for the defendant 
(Record, p. (8). The case is here to review this ruling of 
the court below. 


Assignment of Errors. 

Appellant assigns for errors the action of the court in sus¬ 
taining the demurrer of the defendant, the Fidelity and De¬ 
posit Company of Maryland, and in ruling that the plain¬ 
tiff was not entitled to recover against defendant upon its 
declaration filed herein and for error in entering judgment 
accordingly. 
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ARGUMENT. 

I. 

(a.) The contract of suretyship should be construed in 
favor of the insured. 

Taft, circuit judge, said with reference to a credit in¬ 
demnity contract: 

“These contracts of indemnity are merely con- 
tracts of insurance, carefully framed, to limit as nar¬ 
rowly as possible the liability of the insurer, and 
doubtful expressions in them are to be construed 
favorably to the insured.” 

Am. Cred. Ind. Co. vs. Athens Woolen Mills, 
92 Fed., 581; 94 C. C. A, 101 (Circuit 
Court of Appeals, Sixth Circuit, 1899). 

In the construction of such a contract cases holding that 
a surety is a favorite of the law and that a claim against 
them is a strictissimi juris have no application. Such con¬ 
tracts are in fact policies of insurance and should he treated 
as such. 

Peckham. J.. in Tibbetts vs. Mercantile Credit Guar¬ 
anty Co.. 79 Fed., 95. 

An instrument executed by a surety company indemni¬ 
fying an employer against larceny or embezzlement by an 
employee, though denominated a bond, is in legal effect 
analogous to a policy of insurance, and therefore the rules 
applicable to insurance policies should be applied in con¬ 
struing it. 

Am. Bond’g Co. vs. Burke, 85 Pae., 692 (Col.). 

Surety companies are analogous to insurance companies 
where the application, made a part of the contract, contains 
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only stipulations which hind the assured; it is in the pos¬ 
session of the defendant, and if there is a breach of its terms 
it is for the defendant to set out the obligations and aver 
and prove the breaches upon which it relies. 

Bank of Tarboro vs. Fidelity and Deposit Co., 126 
N. C., 320. 

Although this form of insurance is of recent origin, it is 
now (1806) settled that, ihe general rules of construction 
applicable to ordinary insurance policies are to be applied. 

Jackson vs. Fidelity and Casualty Co., 75 Fed., 359. 

Suits upon insurance policies are in all respects analogous 
to a suit on a corporate fidelity bond. 

Missouri, K. <fc T. Trust Co. vs. German Nat’l Bank, 
77 Fed., 119. 

An employer’s liability bond is essentially a contract of 
indemnity against loss, governed by the rules applicable to 
ordinary life and fire insurance policies. 

.Etna Ind. Co. rs. J. R. Crowe Coal &. Mining Co., 
154 Fed., 545. 

Viewing the obligations of this character as in the nature 
of insurance policies, it i* well settled that any language 
used therein, if of doubtful meaning or susceptible of two 
constructions, will, in accordance with the law of insur¬ 
ance. be construed most strongly against the insurer. 

The Supreme Court of the United States in a leading 
vase on the subject has laid down the rule as follows: 

If a bond of fidelity insurance is fairly and reasonably 
susceptible of two constructions, that most favorable to the 
insured must be adopted, because the instrument was drawn 
by the attorneys, officers, or agents of the surety company. 

Am. Sur. Co. vs. Pauly, 170 U. S., 133, 144. 

Am. Sur. Co. vs. Pauly, 170 U. S., 160, 168. 
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This rule is not only in accordance with the law of in¬ 
surance applicable to insurance contracts, but is in accord¬ 
ance with the general canon of construction applicable to 
all written contracts and pleadings, and supported by equi¬ 
table considerations that words are to be construed most 
strongly against him who employs them. 

The doctrine that bonds are construed, when doubtful, in 
favor of the insured, because they were prepared hv the 
insurer, had its inception in actions by the insured on in¬ 
surance policies. Xo case is recalled where the construc¬ 
tion has been against the insured. 

(b.) The bond should be construed liberally in favor of 
the insured because founded on a valuable consideration 
and is in the regnlar line of the company’s business. 

u ( Jenerallv. all instruments of suretyship are construed 
strictly as mere matters of legal right. The rule is other¬ 
wise where they are founded on a valuable consideration.” 

Mauran vs. Bullus, 1G Pet., 528, 537. 

Walker on Fidelity Bonds, p. 4. 

The doctrine that a surety is a favorite of the law, and 
that the contract must be strictly construed as to him, does 
not apply to cases where the surety received compensation 
and the suretyship is in line of his regular business. 

Walker vs. Holtzclaw, 57 S. C., 459. 

A corporate fidelity bond issued to indemnify employer 
against loss from the dishonesty of an employee is an in¬ 
surance contract, and subject to rules of construction ap¬ 
plicable to insurance policies generally, and not to rules 
applicable to ordinary sureties for accommodation. 

United States Fidelity and Guaranty Co. vs. First 
Nat’l Bank of Dundee, 233 Ill., 475. 
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To the same effect are the following cases: 

Cowles vs. U. S. Fidelity & Guaranty Co., 32 Wash., 

120 . 

Guaranty Co. vs. Mechanics’ Savings & Trust Co., 
80 Fed., 772. 

The object of the bond in suit was to indemnify or insure 
the defendant in error against loss arising from any act of 
fraud or dishonesty on the part of the risk. That object 
should not be defeated hv any narrow interpretation of its 
provisions nor by adopting a construction favorable to the 
surety company if there he another construction equally ad¬ 
missible under the terms of the instrument executed for the 
protection of the obligee. 

Am. Bond’g Co. vs. Spokane Bldg. & Loan Soc., 130 
Fed., 737. 

Walker on Fidelity Bonds, p. 18. 

II. 

If neither of the above reasons is good in law, then the 
bond is not ambiguous on its face and should be construed 
fairli) as to its intent and meaning. 

The object of an indemnifying bond is to indemnify; 
and, if it fails to do this, either directly or indirectly, it 
fails to accomplish its primary purpose, and becomes worse 
than useless. It is worthless as an actual security and mis¬ 
leading as a pretended one. 

A surety bond should he construed most strongly against 
the company and most favorably to its general intent and 
essential purpose. 

Bank of Tarboro vs. Fidelity and Deposit Co., 128 
N. C., 366. 
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“Summing up, then, a review of the authorities, it will 
appear that corporate fidelity bonds are to t>e treated as 
contracts of insurance and indemnity, and construed most 
strongly against the insurei and in favor of effecting the 
purpose for which given, although unambiguous and valid 
stipulations are not to be disregarded. The court takes the 
contract by the four corners, so to speak, and seeks to ascer¬ 
tain the meaning thereof as of any other contract, and 
when ascertained will enforce it, so as to give effect to every 
part of it, if possible. In case of doubt or uncertainty, the 
construction will be in favor of the insured.” 

Walker on Fidelity Bonds, p. 31. 


“bv die true intent of their contracts.” 


Sureties are bound ”t>y 

Read vs. Bowman, 2 Wal., 591, 603. 


“They are bound in the manner, to the extent, and under 
the circumstances as they existed when the contract was ex¬ 
ecuted. Id., sup. 

“The rule of strictisgimi juris is a stringent one, and is 
liable at times to work a practical injustice. It is one 
which ought to l>e extended to contracts not within the 
reason of the rule, particularly when the bond is under¬ 
written by a corporation which has undertaken for a profit 
to insure the obligee against a failure of performance on 
the part of the principal onligor.” 

Guaranty Co. vs. Pressed Brick Co., 191 U. S., 416, 
426. 


“It has always been held in this court that, notwithstand¬ 
ing the contract of guaranty is the obligation of a surety, it 
is to be construed as a mercantile instrument in further¬ 
ance of its spirit and liberally to promote the use and con¬ 
venience of commercial intercourse.” 

Davis vs. Wells, 104 U. S., 159, 169. 
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III. 


The contract of Bayly with the District is incorporated 
into the bond by reference and becomes a part of the bond 
as much as if set forth verbatim. 

“The entire application having been made, by express 
words, a part of the policy, it is entitled to the same con¬ 
sideration as if it had been inserted at large in that instru¬ 
ment.” 

Bk. vs. Ins. Co., 95 IJ. S., 673, 675. 

‘‘The policy and application, together, therefore, substi¬ 
tute the written agreement of insurance. In ascertaining 
the intention of the parties full effect must be given to the 
conditions, clauses, and simulations contained in both in¬ 
struments.” Id. 

Suretyship—Obligation. 

1. The contract of suretyship is not that the obligee will 
see that the principal obligor pays his debt or fulfils his 
contract, but that the surety will see that the principal 
pays or performs. 

Same—Construction. 

2. Written language has the same significance, and its 
meaning is to be ascertained by the same rules of law, where 
it is found in the contract cl a surety, as where it appears in 
other agreements. 

Same—Rational interpretation. 

3. The obligation of a surety may not be extended or re¬ 
duced by construction, or by implication, beyond the true 
meaning expressed by the contract. His agreement, like 
other contracts, must have a rational interpretation, which, 

2e 
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while it carefully restricts his liability to that which he 

4 / 

agreed to undertake, does not fail to hold him to that lia¬ 
bility which, by the plain terms of his agreement, he prom¬ 
ised to assume. 

Same—Lease—Liability of surety. 

4 / 4 / 

4. Tenants agreed by a written lease to put into the 
premises a heating plant, to renew the plumbing, to make 
other improyements, and to pay taxes and the premiums on 
insurance in lieu of rent, and to give a bond conditioned 
for their performance of their contract, and to pay for the 
work and material used in the improyements, to the end that 
no liens should be fastened upon the property by their cred¬ 
itors. They gave a ImjikI with a surety conditioned that 
they would perform all the obligations assumed by them by 
yirtue of the lease, but this bond contained no additional 
condition that they would pay for the work and material. 
Held, the lease and the bond evidenced an express agree¬ 
ment of the lessees and the surety that the lessees would 
not only furnish the heating plant and the plumbing, but 
that they would pay for the work and material employed 
therein, to the end that no lien of any creditor of theirs 
should be fastened upon liie property; and the surety was 
liable to the lessor for the amount the latter necessarily paid 
to relieve its property from a lien for this labor and ma¬ 
terial. 

American Bonding Company of Baltimore, PLff in 
Err., vs. Pueblo Investment Company (80 C. C. 
A., 97; 150 Fed., 17); 9 L. R. A. (N. S.), 557, 
563. 

The intention is to be deduced from the entire agree¬ 
ment. Id., p. 565. 

Contract for Government work containing a covenant to 
make payments for labor and materials, etc., and a bond 
executed contemporaneously conditioned for the perform- 
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ance of all the conditions and covenants of the bond, the 
last contract becomes as much a part of the bond as if it 
had been copied verbatim into it. 

Peake vs. I . S., lb Apps. D. C., 415, 419. 


A bond to insure the faithful conduct of a bank cashier 
“for and during all the time he shall hold the said office” 
covers defaults in subsequent years, although the by-laws 
of the bank provided be should be elected annually and 
a resolution appointing him to office was passed each year. 

Westervelt vs. Mohrenstecher, 94 L. R. A., 477, 478; 

76 Fed., 118. 

Humboldt vs. Wennerhold, 51 Cal., 528. 


Intention of tbe parties must control. 51 Cal., 479. 

“Regardless of inapt expressions or mere technical rules 
of construction.” 51 Cal., 479. 

“A cashier, once appointed, held office until removed or 
be resigned.” 51 Cal., 480. 

The by-laws of a bank become part of the contract of a 
surety when conditioned for the performance of the duties 
of secretary and to do all things required by the by-laws. 

Humboldt Hank vs. Wennerhold, 81 Cal., 528, 530, 
532. 


The reference to a bond of even date, in the condition to 
a mortgage, incorporates the bond which is to be read as a 
part of the contract. 

N. H. Rank vs. Willard, 10 N. H. ; 210, 213. 


Where there is a reference in a bond to another instru¬ 
ment, they should be read together, if there be no repug¬ 
nancy between them. 

Finley vs. Lynn, 6 Cr., 238, 250. 
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When a bond refers to another instrument, specifying 
the particular purposes for which the bond was given, it is 
equivalent to the enumeration of those purposes in the bond 

itself. a 

U. S. vs. Maurice, Fe^d. C^. 15747, p. 1218, syl. 9. 
IT. S. t*. Tillotson. Fefl. cjfe. 16524, p. 188. 

Where the condition of a bond to secure a contract ap¬ 
plies to a one-story build’ng. and the contract does not 
specify the number of stories, but sets out plans which may 
apply to a one-story building, there is no discrepancy be¬ 
tween the bond and contract. 

Forst vs. Leonard. 112 Ala., 296. 


Where a bond to secure a contract provides, “That the 
said J. M. shall faithfully comply with the conditions of the 
foregoing contract.” they should be read as a single instru¬ 
ment. 

M ackenzie cs. Bd. Fch. Trs., 72 Tnd., 189, 195. 

Jordan vs. Kavanaugh. 63 Iowa, 52. 157. 

State vs. Tiedman, 69 Mo., 515, 518. 

2 Parsons, 508. 

Watson vs. O’Neill. 14 Mont., 197. 


Bond given to secure a contract for railway construction 
was conditioned that the contractor should comply “with 
said contract in the time and manner herein provided.” 
Held, the sureties were liable beyond the express terms of 
the bond, that the contract became a part of the bond and 
tlie latter insured the performance of even' covenant in the 
contract. This was an action for labor and materials fur¬ 
nished a railway contractor. 

Jordan vs. Kavanaugh, 63 Iowa, 152. 
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The recital in a bond, referring to a contract to install re¬ 
frigerators, is not controlled by the language of the condi¬ 
tion of the bond, blit the two must he read together. 

Mayor of New York vs. N. Y. Refrigerator Co., 82 
Hun., 553, 554. 

Contract and bond construed together. 

Kimball vs. Raker, 0*2 Wise., 520. 


IV. 

The surety is liable to the same extent as his principal. 

A surety is liable to the same extent as the principal un¬ 
less his obligation is reduced by the terms of the contract. 

Benjamin vs. Hillard. 23 How., 149, 164. 

“It will be presumed that he had in view the guaranty of 
the obligations his principal had assumed.” Id., cases 
cited. 

Cage vs. Cassidy. 23 How., 109, 110, is to the same effect. 

Where a building contractor fails to start on his work, his 
surety is liable, and cannot defend on the ground that the 
price paid the new contractor was excessive. 

II Brandt, Suretyship & Guaranty, § 751. 

Camden vs. Ward, 52 Atl., 392. 

Essex vs. Murray, 08 S. W., 730. 

Union Trust Co. vs. City Tr. Co., 185 Ta. St., 219. 


Alterations consented to in advance do not discharge a 
surety. TT Brandt. § 752. £ 753 (citing many cases). 

The same doctrine is applied in regard to the renewal of 
notes. 


Haney Co. vs. Medary, 101 N. W., 929. 
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V. 

The hm • iri/f en force on option in the same manner as any 
other contract. 

Willard rs. Tayloe, 8 Wall., 557, 564. 

Brown rs. Slee. 103 V. S., 828, 834. 

Peters rs. Bain, 133 U. S., 670, 695. 

12 Comp. Dec., 466. 


“The covenant in the lease, giving the right or option to 
purchase the premises, was in the nature of a continuing 
offer to sell. It was a proposition extending through the 
period of ten years, and being under seal must he regarded 
as made upon a sufficient consideration and therefore one 
from which the defendant was not at liberty to recede.” 

“W hen accepted by the complainant by his notice to the 
defendant, a contract of sale between the parties was com¬ 
pleted.” 

R. R. rs. Bartlett. 3 Cush., 224. 

Welchman rs. Spinks. 5 Law T. R. (N. S.). 385. 

Warner rs. Willington. 3 Drew., 523. 

Old Col R. R. rs. Evans. 6 Cray, 25. 


Willard rs. Tayloe. 8 Wall., 557, 564. 


“Tt was enough if. before the expiration of the time, the 
executors made their election that he should do so (?. e., re¬ 
purchase) and signified it to him in proper form. That 
being done, the rights of the parties respectively under the 
contract were fixed. 

“Brown became hound to repurchase and pay the money, 

and the executor to receive the money and recovery.” 

* * * 

“The failure of both parties to perform on the day was 
equivalent to a waiver by each of the default of the other.” 
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“The executors did offer to perform within a reasonable time 
after the dav, and we think are entitled to recover.” 

Brown vs. Slee, 103 U. S., 828, 837. 

Laws relating to bonds required to secure the perform¬ 
ance of contracts. 

Organic act, '78, sec. 5 (20 Stats., 105). 

1906, p. 489 (34 Stats., 546). 

1905, j). 75 (33 Stats., 704). 

1899. p. 297 (30 Stats., 906). 


Respectfully submitted, 

EDWARD H. THOMAS, 

FRANCIS II. STEPHENS, 

Attorneys for Appellant. 
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